
 

  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

  



 

 

 

 

 

 

      1. Insolvency    
 

 

  

 

 



Insolvency 

 
On April 29th, the Royal Decree Law 16/2020 was published in the Official State Gazette. It 
regulates various new issues in the area of insolvency. Of these, we highlight three that 
summarize the practical effect of the new regulations: 

 
 
1. Renegotiation 

 
Since it is likely that many companies and businessmen who have been complying with an 
agreement approved in bankruptcy proceedings will have difficulties in continuing to do so,   or 
will not be able to comply with that agreement, the possibility of renegotiating the agreement 
through a proposal to amend it is put forward. To facilitate this, the new regulation establishes 
that until 14 March 2021 judges shall not admit requests for liquidation presented by creditors 
due to noncompliance with the agreement and the bankrupt party will not be obliged to present 
a request for liquidation due to noncompliance, although it will be obliged, if it cannot comply 
with the agreement, to communicate the proposal for modification of the agreement to the 
judge.  
The approval of the renegotiation requires the same majorities as the ordinary agreement. 

 
 
2. Incentive for extrajudicial negotiation prior to bankruptcy  
 
An attempt is made to encourage extra-judicial negotiations prior to bankruptcy proceedings. To 
this end, it is established that the debtor in a state of insolvency is not obliged to file for 
bankruptcy until 31 December 2020, and that the necessary bankruptcy proceedings will not be 
admitted until that date. In this regard, it is established that if there is an involuntary bankruptcy 
proceeding against a debtor, submitted by a creditor, and subsequently, but before 31 December 
2020, the debtor himself submits a voluntary bankruptcy proceeding, the latter prevails.  

 
This is intended to discourage creditors from filing involuntary insolvency proceedings against 
their debtors during this period, as it is likely that they will not obtain any benefit from doing so, 
and this obviously encourages extrajudicial negotiations. 

 
 
3. Incentives for loans to the bankrupt party from relatives or partners  
 
The debtor’s relatives and partners are encouraged to give loans or pay their debts. To this end, 
it is established that if a debtor is declared bankrupt within two years of the declaration of the 
State of Alarm, that is to say until 14 March 2022, the loans or payments of debts in their favor 
that may have been made by specially related persons will be classified as ordinary credit, 
provided that these loans or payments are made after the declaration of the state of alert, that 
is to say after 14 March 2020. Such loans and payments were usually qualified as subordinate 
loan. 
 
In addition to the three issues explained above, the Royal Decree Law regulates other more 
technical points that aim to speed up bankruptcy proceedings. 
 
Antoni Faixó, Of Counsel 
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Data Protection 

 
 

The Spanish Data Protection Agency (“AEPD”) reminds us that during the State of Alarm 

certain aspects of personal data protection must be considered: 

 

1. Due to the current health crisis resulting from the spread of the COVID-19 virus, initiatives are 

being carried out that involve the processing of personal data and, in particular, data considered 

sensitive such as those referring to health. The current circumstances should not lead to 

fundamental rights related to data protection being suspended nor should the current 

regulations represent an obstacle or limit to the initiatives adopted by the competent authorities 

in the fight against the pandemic. Fortunately, the current legislation provides for solutions that 

make it possible to reconcile the legitimate use of certain data with measures to effectively 

guarantee the common good. In this regard, the General Data Protection Regulations establish 

a legal basis for the lawful processing of personal data, the activities that can be carried out in 

the public interest on the basis of Article 6(1)(e), and the need to protect the vital interests of 

the data subject or other natural persons on the basis of Article 6(1)(d), such as when the 

processing is necessary for humanitarian purposes, including the control of pandemics and their 

spread.  

With regard to the risk of transmission of diseases, epidemics and health crises, the health 

authorities of the various public administrations have been given the power to adopt emergency 

or necessary  measures to deal with them, and it will therefore be these  bodies and the people 

that form part of them who will be responsible for processing personal data on the 

aforementioned legal basis and for the aforementioned processing purposes. However, it is 

worth remembering that this processing of special category personal data should not lead to 

third parties, such as employers, insurance companies or banking entities, acting in collaboration 

with the health authorities, processing our personal data for other purposes.  

 

2. The AEPD warns that there is currently a proliferation of websites and mobile applications 

that offer help and services for self-assessment and advice in relation to the coronavirus. 

However, some of these do not offer users the information required to identify those 

responsible for the processing, nor the purposes of the processing of such personal data, and 

some of them even supplant the Ministry of Health.  

 

3. With regard to the geolocation of the mobile devices of persons who have tested positive for 

coronavirus, aggregated data may be provided to the health authorities that will make it possible 

to determine the movement of persons during the State of Alarm, in order to ascertain the 

concentration of devices in a given location  and to create the so-called “heat maps” that make 

it possible to identify the areas of greatest or least risk. 



Furthermore, the competent authorities may request specific “individualized information” on a 

citizen from a mobile operator, always after making a judgement of proportionality between the 

privacy of the citizen and the epidemic and health situation and the public interest.  

 

Effects arising from the State of Alarm in the various Intellectual Property Offices: 

 

1. Following the publication of Royal Decree 463/2020 of 14 March 2020 (“RD”) by which the 

State of Alarm in Spain was established, the Spanish Patent and Trademark Office (OEPM) 

published a resolution dated 16 March 2020 in order to specify the measures adopted by the 

RD. Thus, the deadlines established in notifications and communications from the OEPM will not 

be applicable while the State of Alarm remains in force. However, users may if they so wish, use 

the OEPM’s electronic services.  

Furthermore, the SPTO has stated that it continues to provide its services and that the service 

for admitting all types of proceedings (applications for the registration of trademarks, patents, 

designs and utility models, the filing of oppositions, responses to suspensions), as well as all 

other procedures which may be carried out by the SPTO electronically, remains active. 

 

2. The European Union Intellectual Property Office (“EUIPO”), by Decision No EX-20-3, has 

extended the deadlines that expire between March 9 and April 30, 2020 inclusive, until May 1, 

2020. In practice, the periods will be extended until the following working day, that is, May 4, 

2020. 

This extension of time limits affects various actions, including: payment of fees, priority rights, 

exhibition priority of an EU trade mark, opposition period, payment of fees for opposition 

proceedings and application for renewals. There is no need for interested parties to request the 

application of such an extension as it operates automatically. Notwithstanding the above, the 

EUIPO continues to operate normally, so that interested parties can continue to manage the 

procedures they deem appropriate.    

 

3. The European Patent Office (“EPO”) published a notice on April 16, 2020, extending the 

deadlines from March 15, 2020, until May 4, 2020 for European patent applications and PCT 

applications processed by the EPO. In this regard, the EPO has indicated that it does not rule out 

extending the deadlines beyond May 4, 2020 if the disruptions extend beyond that date in 

Germany, where the EPO has its headquarters.  

 

4. The World Intellectual Property Organization (“WIPO”) continues its operations under the 

Madrid System for the international registration of trademarks. In addition to this, in order to 

ensure that all interested parties have recourse to available remedies against failure by users of 



the Madrid system to comply with time limits for sending communications to the International 

Bureau of WIPO, it is provided that such communications shall be made and deemed to be made 

within the time limit, provided that they are made within five days after access to postal or 

electronic distribution or communication services has been recovered, but at the latest within 

six months after the expiry of the relevant time limit.  

 

Florencia Arrébola, Senior Associate 
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Real Estate 

 
 
Royal Decree-Law 15/2020 (“RD”) has finally been published. It sets out measures to regulate 

aid regarding leases for SMEs and self-employed people who are currently experiencing the 

economic consequences of the COVID -19.  

 

The RD imposes a binding moratorium on lessors that are public housing companies or entities, 

or large property owners (i.e. individuals or legal entities that own more than 10 urban 

properties, excluding garages and storage rooms, or  total area of more than 1,500 m2), 

provided that the tenant requests it within one month of the entry into force of the RD, i.e. from 

23 April 2020 and provided that no agreement on a moratorium or rent reduction has been 

reached between the parties beforehand.   

 

The moratorium will remain in force for as long as the State of Alarm does, not exceeding four 

months in any case. The measure consists of a rent deferment, by means of the division of the 

payments due to be made in installments over two years, which will be counted from the 

moment when the State of Alarm finishes, or from the end of the aforementioned four months, 

as long as the contract is in force. The moratorium cannot accrue interest nor will it be possible 

to apply penalties to it.  

 

In the event that the lessor is not a public housing company or entity, or a large property 

owner, the tenant may request from the lessor a temporary and extraordinary deferment in the 

payment of the rent provided that such adjournment or reduction of the rent has not been 

agreed in advance. The difference in this case, is that a lessor who is not a public housing 

company or entity, shall not be obliged to accept the tenant’s request.  

 As for the requirements that must be met by the self-employed and SMEs in order to benefit 

from this measure, the RD establishes the following: 

 

i. In the case of commercial entities, these may not exceed the limits indicated by Article 257.1 

of the Law on Corporations (Ley de Sociedades de Capital) i.e., those companies that for two 

consecutive financial years meet, at the closing date of each of them, at least two of the 

following conditions: 

- That the total of their asset items does not exceed four million euros. 

- That the net amount of their annual turnover does not exceed eight million euros. 

- The average number of employees employed during the financial year does not exceed fifty. 

 

 



In the case of self-employed workers, they must be affiliated to and registered with the Special 

Social Security Scheme for Self-Employed Workers (Régimen Especial de la Seguridad Social de 

los Trabajadores por Cuenta Propia o Autónomos) or the Special Social Security Scheme for 

Seafarers  (Régimen Especial de la Seguridad Social de los Trabajadores del Mar) or, where 

applicable, with one of the RETA mutual insurance companies  (Mutualidades sustitutorias del 

RETA) on the date of the declaration of the State of Alarm. 

 

ii. The activity of the SME or self-employed person must have been suspended as a result of the 

entry into force of Royal Decree 463/2020, by which the State of Alert was established, or by 

orders issued by other competent authorities, by virtue of the aforementioned Royal Decree. 

 

iii. In the event that the activity of the SME or self-employed person has not been directly 

suspended, proof must be provided that its turnover for the calendar month prior to that to 

which the deferment is requested has been reduced by at least 75 %, in relation to the average 

monthly turnover for that quarter, by comparison to the previous year. 

 

In conclusion, the RD alleviates the economic consequences that affect entrepreneurs and self-

employed persons in relation to leases in which the lessor is considered to be a large property 

owner, but leaves to small lessors (not considered to be large  property owners) the possibility 

to provide support measures to SMEs and self-employed persons.  

 

Real Estate Department 
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*This text is for information purposes only and does not constitute legal advice. 


